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Arising out of Order-in-Original: AHM-CEX-003-ADC-DSN-035-16-17, Date: 27.10.2016
Issued by: Additional. Commissioner, Central Excise, Div:Gandhinagar,
Ahmedabad-Iil.
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Name & Address of the Appellant & Respondent
M/s. Rushil Décor Limited
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under.Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside.
india of on excisable material used in the manufacture of the goods which are exported to any- N
country or territory outside india. /,./1-‘
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(¢) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) “Credlt of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) =g IURd Yeb (@) fFrammEen, 2001 & M o & ofenia il wom @@
30-8 # T ufordl ¥ IffT oy & Uiy emew URT fRFfe § 99 AN & fiaR Ja—smsy w4
e MW &I Tl Ul & Wi STd ged fhar ST =ity | 9o "I Wikl g, @l
TRl & Sfila O 35—5  # FEiRa of & 4o & 999 @ 91 AsiR—6 T B Ui
A B TR

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) B= ST Yob SRR, 1944 9 URT 35— W0dY /35-F B ferien—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appelléie Tribunal
(CESTAT) at 0O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in.form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied. agalnst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs. 10 0007~ \
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lézo!ﬁ
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of anyal
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeilant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the j\l’ribugg“l}‘o\n
payment of 10% of the duty demanded where duty or duty and penalty are in }isp{te}\%pq
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penalty, where penalty alone.is in dispute.” e N
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ORDER-IN-APPEAL

- M/s. Rushil Décor Ltd., 607-608, GIDC, Mansa, Dist. Gandhinagar, (for short - '

‘appellant”) has filed this appeal against OI0 No. AHM-CEX-OO3-ADC-MLM-O35-16-17 dated
27.10.2016, passed by the Additional Commissioner, Central Excise, Ahmedabad-1II (for short

- ‘adjudicating authority™).

2. 'Brieﬂy, the facts are that a show cause notice dated 25.04.2016 was issued to the
appellant, alleging that they were engaged in exempted service viz. trading activity in addition to
manufacturing goods falling under chapter 48 and 85 of Central Excise Tariff Act, 1985 and had
. availed CENVAT credit in respect of common taxable services but had failed to maintain
separate accounts as stipulated in Rule 6 of the CENAT Credit Rules, 2004 (CCR).AThe said

show cause notrce was proposed for recovery of wrongly availed Cenvat credit amounting to

12,70,210/- in terms of Rule 6(3) of CCR for non maintenance of separate accounts for taxable '

and exempted serv1ce for the penod from April 2015 to February 2016 with interest and penalty.
Vide the 1mpugned OIO dated 27.10.2016, the adjudicating authority decided the aforementioned
show cause notice wherein he confirmed the demand along with interest and also imposed
penalty of Rs.50,000/- under Section 11AC(1)(a) of the Central Excise Act, 1944 (CEA).

3. Feeling aggrieved, the appellant, has filed this appeal on the following grounds:

e The activity undertaken by the appellant is not trading; that they have three

manufacturing plant in Gujarat and they procures various raw materials for
manufacturing of its finished goods and in case there is requirement of raw
materials in one manufacturing plant and if it is there at another plant then that
materials is sent to another plant.

e The activity squarely gets covered by provisions of Rule 3(5) of CCR as removal .

as such; that as per the said provisions, they were required to reverse the credit
availed at the time of procurement of such raw material and asking reversal of
credit under Rule 6(3) of CCR is illegal.

e The amount of credit pertaining to common input services for the plant is much
lesser than the total demand issued; that in recent amendment to the said Rule

provides that the total credit reversible on account of exempted service should not

exceed the total amount of Cenvat Credit availed during the relevant period.

o Penalty under Section 11 AC of CEA cannot be imposable as the issue involved is
in relation to interpretation of the complex of legal provisions for definition of
input service and exempted service.

¢ The appellant has relied on various citations in support of their submissions.

- 4, - Personal hearing in the matter was held on 17.08.2017. Ms Kushboo Kundalia,

Chartered Accountant and Shri Hitesh Mundra, appeared on behalf of the appellant and reiterated

the’ arguments made in the grounds of appeal. .
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5. I have gone through the facts of the case, the appellant’s grounds of appeal, and

submissions made during the course of persbnal hearing. The issue to be decided is whether the
demand of 12,70,210/-, confirmed in terms of Rule 6 of CCR with interest and penalty, is

correct or otherwise.

6. - ILobserve that on appellant case, the issue involved in the instant case pertains to the
period up to March 2015 has already been decided by me, vide OIA No.AHM-EXCUS-003- -
APP-255-16-17dated 27.02.2017, wherein it has been held that the Cenvat credit cannot be
demanded more than the credit availed. Therefore, I am bound to follow the same in this case
also.

7. - The dispute as is evident revolves around Rule 6 of the CCR, which is extensively

discussed in impugned order. The text of the rule is therefore, not re-produced. The adjudicating -

authority while confirming the demand has held that the appellant is involved in manufacture of .
Paper Based Decoraﬁve Laminated Sheets etc; that the appellant is also engaged in frading
activities apart from manufacturing activities; that since the trading activities has been included
under the definition of exempted service they had not maintained separate accounts for availing
CENVAT credit in respect of common services for manufacturing and trading as required under
the said rule; that the appellant has not followed the conditions and limitation laid down in the
provisions of Rule 6(3) and 6(34) of CCR.. | |

8. | Rule 6(1) of CCR, clearly states that CENVAT credit shall not be allowed on input ‘

service used in manufacture of exempted goods or provision of exempted services except in the

circumstances mentioned in sub-rule(2). Rule 6(2), ibid, puts an obligation on a manufacturer

who availé CENVAT credit in respect of inputs and input services, used in both dutiable and -

exempted final products, to maintain separate records. Rule 6(3), ibid, a non-obstante clause,

gives a facility to a manufacturer, opting not to maintain separate accounts to either

[a] pay an amount of 6% of the value of exempted goods; or

[b] pay an amount as determined under rule 3A; or ‘

[c] maintain separate accounts and take CENVAT credit as per conditions therein and
thereafter, pay an amount as per sub rule 3A of CCR .- '

.9. . The appellant argued that they had not carried out any trading activities but only a stock ‘

transfer the goods to their other unit taken place, as per its requirement. The adjudicating has
concluded the activity carried out by the appellant as ‘trading’ on the basis of ledger account and
nature of transaction shown in the invoices as sales and purchase. He further held that no further

documents are available' on record to show that the transaction was on stock transfer basis.
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10. . Generally, trading is an activity which carries or involves buying and selling of materials

or goods on commercial basis. . In the instant case, the appellant had purchased materials and '

sold to their own other unit under the coverage of commercial invoice. It is an undisputed facts ‘

that in the ledger records which pertains to such activities, the appellant has clearly recorded as

‘internal purchase’ and ‘internal sale’. In the circumstances, I am of the opinion that such

activities are not a ‘stock transfer’ but business activities having commercialv-identity. In the .

circumstances, the adjudicating authority has correctly concluded that the activities carried out

by the appellant is ‘trading’ and do not require any interference. The appellant argued that they -

“had an option to reverse the credit, as provided under CCR, in case of opting not to maintain

separate accounts. This argument is not tenable, looking into the facts and circumstances of the

instant case; that though the issue involved for the period from 2010 to 2015 has already been

decided by the appellate authority and also aware of the procedure and provisions of rule,i they

even not thinks about for reversal of credit. Further, even after, it was pointed out by the audit

officer at the time of audit of records at the material time, they strict to their argument that their

activities are not trading. Thus, the argument put forth by them is an afterthought.

11.  The appellant, in support of their argument relied on Hon’ble Delhi Tribunal’s decision in -

the case of M/s Sony India Ltd [2000(120) ELT 644], by holding that"the transaction of
movement of goods from one plant to another plant of same company be construed as stock

transfer and not as sale of goods. On perusal of the said decision, I observe that the said decision

is not applicable to the facts of the present case; that in the said decision, the case relates to

transfer of goods from factory to depot and in the instant case, it relates to movement of goods

from factory to factory (appellant’s own) under proper entry in books and accounts mentioning

as “purchase and sale’. The other decisions viz M/s English Electric Company of India Ltd .

pronounced by Hon’ble Supreme Court and M/s A.B.Mauri India Pvt Ltd of Hon’ble High Court

of Andhra Pradesh is also not relevant to this case, looking into the facts as discussed above.

12.  The appellant further contended that the demand cannot be more than the CENVAT °
Credit, availed: I observe that in view of amended provisions of Rule 6 (3) of CCR, the Joint

 Secretary (TRU) has issued a letter no. 334/8/2016-TRU dated 29.2.2016 which states that:

. (W) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respeét of inputs and

input ‘services used in manufacture of exempted goods or for provision of exempted services, is
being redrafied with the objective of simplifying and rationalizing the same without altering the
established principles of reversal of such credit. -

(i) sub rule (1) of rule 6 is being amended to first state the existing principle thai CENVAT credit -

shall not be allowed on such quantity of input and input services as is used in or in relation to

manyfacture of exempted goods and exempted service. The rule then directs that the procedure for _
calculation of credit not allowed is provided in sub-rules (2) and (3), for two different situatiqnfg:'lﬁ;:

A

oo N . . ) ) ST /_
(i) sub-rule (2) of rule 6 is being amended to provide that a manufacturer who exclusively -
manyfactures exempted goods for their clearance up to the Dplace of removal or a service provider ...
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who exclusively provides exempted services shall pay (i.e. reverse) the entire credit and effectively
. not be eligible for credit of any inputs and input services used.

(iii) sub-rule (3) of rule 6 is being amended to provide that when a manufacturer manufactures two
classes of goods for clearance upto the place of removal, namely, exempted goods and final
products excluding exempted goods or when a provider of output services provides two classes of
services, namely exempted services and output services excluding exempted services, Page 33 of 38
_ then the manufacturer or the provider of the output service shall exercise one of the two options,
namely, (a) pay an amount equal to six per cent of value of the exempted goods and seven per cent
of value of the exempted services, subject to a maximum, of the total credit taken or (b) pay an
_amount as determined under sub-rule (34).

(1v) The maximum limit prescribed in the first option would ensure that the amount to be paid does

 not exceed the total credit taken. The purpose of the rule is to deny credit of such part of the total
credit taken, as is attributable to the exempled goods or exempted services and under no
circumstances this part can be greater than the whole credit.

However. this amendment reflects the ihtemretation and intent of the Government. In-fact Joint

_Secretary himself states that the rules are being redrafted with the objective of simplifying and

rationalizing the same without altering the established principles of reversal of such credit. .

Even otherwise to demand an amount under Rule 6 which is more than the CENVAT credit °

availed would clearly be against the spirit of reversal. Though the above referred amendment
has made in a clarification nature and not-specified any retrospective effect, the intent of the

Government is very clear.

13. . In view above, I hold that the activity carried out by the appellant is falling within the
meaning of ‘exempted service’ as defined under Rule 2(e) of CCR. It is not under dispute that
the appellant had availed Cenvat credit on input/input services which were ‘used in relation to .

both dutiable and exempted activity. Therefore, it was imperative on the appellant, to either, not

take CENVAT credit in respect of input service used in trading activity or maintain separate

accounts as per Rule 6(2), ibid. However, as is already mentioned, the appellant took CENVAT
credit in respect of input service used in trading activity and also failed to maintain separate

accounts. Therefore, the provisions of Rule 6 (3) of CCR clearly atiracts in appellant’s case.

However. looking into the spirit of Board’s circular as referred to above. I hold that the Cenvat

credit demanded is not more than the crédit availed, In the instant case, I observe that the
demand was raised on the basis of percentage of trading value. Therefore, the Cenvat credit
availéd on such exempted service is required to be determined. In the circumstances, I feel that
this issue is required to be considered by the adjudicating authority for determining the Cenvat

credit availed by the appellant on such exempted service, as such, I remand the issue to the -

- adjudicating authority for considering the matter in view of above discussion.

4. 1 ﬁhd that the adjudicating authority has imposed penalty under Section 11 AC (1)(a) of -
the Central Excise Act, 1944 in respect of amount liable to pay under Rule 6 (3) of CCR. The

‘penalty imposed under the said Section is required to be modified as the demand of amount

Jiable to pay under Rule 6(3) of CCR is modified, as discussed above.
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15. In thls backdrop, I partially modify the 1mpugned order. The appeal filed by the
: appellant stands disposed of in above terms (fﬂmﬂ'ch?‘f &Rt gol & 7718 31l &1 AUeRT 3WIR
Flvdr & R ST ). el
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o Date:3/08/2017
Attested
(Mohanan V. ‘ld)
Superintendent (Appeals-I)
Central Excise, Ahmedabad
ByR.P.AD
"To
M/s. Rushil Décor Ltd.,
607-608, GIDC, Mansa, Dist. Gandhinagar
Gujarat. -
Copy to:-
1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central Excise, Gandhinagar.
3. The Additionalt Commissioner, Central Excise, Gandhinagar
4. The Additional Commissioner, System-Gandhinagar
5. The Deputy Commissioner, Central Excise, Gandhinagar.
6. Guard File.
\}/ P.A. File,
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